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	77 Articles and Other Items Found

	Click Here for Some of Joshua Stein's Completed Matters (Lending)
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						A 20-Year View of Commercial Real Estate Finance [2019]mail

						
							Richard Fries and Joshua Stein looked back at the last 20 years of commercial real estate finance -- how it has changed and how it has stayed the same -- in a two-part article in the New York Law Journal.
						

					  
	
						A Wish List for New York Real Estate Law [2005]mail

						
							A dozen easy ways to improve and simplify New York real estate law, primarily for lending and leasing.
						

					  
	
						Acquisition Loans Pose Added Risks For Lenders [1997]mail

						
							Lenders that finance the acquisition of mortgages face risks that go beyond those of typical mortgage lenders. With careful drafting, lenders can reduce risks arising from "mortgages on mortgages."
						

					  
	
						After the Thaw [2010]mail

						
							How will real estate financing look when the deep freeze of the 2009- 2010 financial crisis finally ends?  Joshua Stein tried to answer that question for ULI's Urban Land magazine.
						

					  
	
						Agenda For A Joint Venture Agreement [2010]mail

						
							Real estate investors and developers often look for joint venture partners as a source of capital and expertise.  This article explores all the major issues that arise in negotiating a joint venture relationship.
						

					  
	
						An Introduction to Rate Hedging in Commercial Real Estate Loans (With Model Hedge Pledge) [2009]mail

						
							Volatile interest rates are a fact of life. That's why commercial mortgage lenders want interest rate protection. And here is how they obtain it.
						

					  
	
						An Unwanted Christmas Gift  for CMBS [2016]mail

						
							Recently-implemented Dodd-Frank "risk retention" rules now require CMBS sponsors to have "skin in the game." How do these rules work, and will they change in 2017 with Republican control of the White House and Congress?
						

					  
	
						Bankruptcy Risks In Structuring Portfolio Loans [2000]mail

						
							A portfolio of properties as collateral might raise a red flag for some lenders. How serious is the risk? How can a lender mitigate it?
						

					  
	
						Benchmark Insurance Requirements for Commercial Real Estate Loans and Why They Say What They Say [2004]mail

						
							Sample language for state-of-the-art insurance provisions to include in a commercial mortgage loan agreement, with extensive annotations.
						

					  
	
						Best Practices in Commercial Real Estate Financing: A Guide to Commercial Mortgage Transactions in the USA [2003]mail

						
							Commercial real estate financing in the United States differs in some dramatic ways from the standards for similar financing in Germany.  This article explores those differences.
						

					  
	
								
									Bloomberg Newswire Quotes Joshua Stein on NY Foreclosure Process [2008]
									mail
								
 
								
									After a major developer defaulted on a $513 million loan on Park Avenue, Bloomberg Newswire asked Joshua Stein to comment on the New York foreclosure process.
To see a copy of the article click here.
								

							
	
						Can Mortgage Lenders Coexist With Green Energy PACE Liens? [2021]mail

						
							Property-Assessed Clean Energy (PACE) liens can fund energy saving improvements to buildings. But they may derail a mortgage lender's underwriting - unless the borrower and lender can figure out a way to make them work.
						

					  
	
						Can a Legal Loan Become Illegal Just Because It Has the Wrong Buyer? [2016]mail

						
							The recent appellate decision, Madden v. Midland Funding LLC, might wreak havoc on the secondary commercial credit market, including mezzanine loans, A/B structures and more.
						

					  
	
						Commercial Real Estate Loans: Trends in Carveout Guaranties [2015]mail

						
							Nonrecourse (carveout) guaranties have evolved and even mutated over time. Lenders, borrowers and guarantors need to know how they have changed, and should be aware of some surprising court decisions along the way.
						

					  
	
						Confusury Unraveled - New York Lenders Face Usury Risks in Atypical or Small Transactions [2001]mail

						
							New York usury law consists mostly of exemptions.  But it also imposes huge penalties for the occasional usurious transaction that manages not to qualify for any exemption.
						

					  
	
						Defeasance - Now a Viable Option in New York State [2000]mail

						
							How "defeasance" works, and how it works in New York despite New York's panoply of taxes on commercial real estate transactions.
						

					  
	
						Development Rights: Lender's View [2015]mail

						
							Acquisition of a property's unused development potential can be a great investment for a developer; but not all lenders and developers understand how the trade in development rights works and what makes good collateral. A number of variables can make all the difference in whether a project comes together or not.
						

					  
	
									Did the Lender Act Reasonably and in Good Faith? [2015]mail

									
									When a legal document says that a party will act "reasonably" or "in good faith," how should these terms be interpreted? Using the common example of a lender's consent to a nondisturbance agreement for a major tenant, Joshua Stein considers their meanings.
									

								  
	
						Did the Sky Fall on Leasehold Mortgagees? Ground Lease Financing After Qualitech [2009]mail

						
							In 2003, the Qualitech decision struck fear into the hearts of leasehold mortgagees from coast to coast.  Later cases confirm Joshua Stein's opinion at the time that the fear of Qualitech was overstated.
						

					  
	
						ERISA Language: When You  Need It, When You Don't [2014]mail

						
							Why would ERISA, a law on pensions, affect real estate loans? There are two main concerns for commercial mortgage lenders, neither of them obvious, but important to know.
						

					  
	
						Fee Mortgages in Ground Lease Transactions (With Model Lease  Language) [2018]mail

						
							In addition to negotiating the terms for rent, leasehold protection for mortgagees and creating a financeable leasehold, the parties to a long-term ground lease need to address another essential issue: a limited set of fee mortgagee protections.
						

					  
	
						Getting Attached - When Do Allonges Meet the Requirements of the New York UCC? [2006]mail

						
							You will often see an "allonge" document (an endorsement separate from the promissory note) for any assignment or pledge of a loan.  But does an allonge really do the job under New York law?
						

					  
	
						Goodbye Securitization As We Knew It: Now for the New and Improved Model [2010]mail

						
							In the aftermath of the temporary demise of the CMBS market in the 2009-2010 financial crisis, the question becomes: what's next?  How can we rebuild confidence in commercial real estate financing and eventually perhaps CMBS?
						

					  
	
						Guide to Commercial Mortgage Transactions in the USA [2002]mail

						
							An overview of how commercial mortgage loans are negotiated and closed in the United States.
						

					  
	
									Hot Buttons for Hotel Lending in 2016 [2016]mail

									
									There are unique attributes to the hotel business that make hotel financing particularly interesting to lenders in the current economic cycle.
									

								  
	
						Hotel Loans: Underwriting, Structuring and Lenders' Due Diligence [1997]mail

						
							The special issues of hotel loans, and the questions a lender should ask.
						

					  
	
						How Commercial Real Estate Finance Has Changed in the Last Two Decades  [2019]mail

						
							How much has commercial real estate finance changed over the last 20 years? Two New York City-based commercial real estate attorneys give their assessment of real estate finance structures, participants, underwriting, credit enhancement, and lenders' rights and remedies.
						

					  
	
						How Do You Say Membership Interest For An Equity Pledge? [2022]mail

						
							When a mezzanine lender takes a pledge of membership interests in a Delaware limited liability company, it's not enough for the security documents to refer to "membership interests."  Recent litigation in Delaware shows what can go wrong.
						

					  
	
						How Lender's Counsel Reviews a Lease [2014]mail

						
							Commercial mortgage lenders and their counsel will usually want to consider the major "hot button" issues in any lease review project. What do they care about in leases, and why?
						

					  
	
						How New York State Shoots Itself in the Foot on Revolving Mortgage Loans [2012]mail

						
							New York State's hyper-technical interpretation of the mortgage recording tax effectively eliminates the possibility of collecting mortgage tax payments on revolving loans, and discourages a type of commercial real estate financing that is commonplace elsewhere.
						

					  
	
						How Some "Standard" Language in a Promissory Note Cost a Lender Five Years of Default-Rate Interest [2002]mail

						
							Surprises sometimes lurk in "standard" language.  Here's an expensive example from a case in California.
						

					  
	
						How a Lender Looks at a Lease [2004]mail

						
							This chapter from Joshua Stein's two-volume Commercial Leasing book explains how lenders and their counsel review space leases.  What do they care about in leases, and why?
						

					  
	
						How a Lender Reviews a Reciprocal Easement Agreement [2018]mail

						
							A reciprocal easement agreement (REA) survives foreclosure; therefore a lender must understand its terms completely, at the risk of impairing the lender's security. This article offers a framework for all parties to analyze a REA, with emphasis on the lender's concerns.
						

					  
	
						How to Streamline, Simplify and Save Money in the Loan Closing Process [1998]mail

						
							Simplifying the closing process for nonrecourse loans involves planning ahead and following some common sense suggestions.
						

					  
	
						Judge Posner Cites Joshua Stein Article on SNDAs [2010]mail

						
							In a June 2010 decision, Judge Posner of the Seventh Circuit discussed subordination, nondisturbance, and attornment agreements.  The case is notable for at least two reasons. First, almost no cases ever discuss SNDAs. Second, Judge Posner cited one of Joshua Stein's articles about SNDAs.  Click anywhere on this paragraph to read the decision.
						

					  
	
						Leasehold Financing and the Mortgage Priority Conundrum [2014]mail

						
							Which mortgage has priority in a ground lease? The landlord's or the tenant's? Or neither? Joshua Stein explains why it's essential to understand from both perspectives the issues in obtaining mortgage financing in order to resolve them correctly. Otherwise, landlord, tenant, or even both parties, may have a difficult time securing financing.
						

					  
	
						Legal Issues, Practices, and Practicalities for Letters of Credit [2009]mail

						
							This article discusses the issues, some specific to commercial space leasing, that arise when a landlord or other beneficiary accepts a standby Letter of Credit to back an obligation. Includes a sample letter of credit with commentary.
						

					  
	
						Lenders and Hotel Management Agreements [1998]mail

						
							Why hotel lenders can't treat hotel managers the same as anchor tenants.
						

					  
	
						Let's Form a Joint Venture [2016]mail

						
							A joint venture can reap benefits for both developer and property owner, but each side has a multitude of issues to negotiate and the risks aren't for the faint-hearted.
						

					  
	
						Life After Libor? [2014]mail

						
							Now that the London Interbank Offered Rate, or "Libor," is determined by a different entity, most loan documents that include "all that Libor boilerplate" set forth the procedure to determine the current rate. But what effect does this shift have on existing loan documents that don't mention successors or alternatives? Was it necessarily a mistake to delete the boilerplate?
						

					  
	
						Looking Ahead to a New Era in Commercial Real Estate [2009]mail

						
							What will commercial real estate look like after the recession of 2009 ends?  BNA asked several members of the BNA editorial board, including Joshua Stein, to share their predictions.  Click here to read the article.
						

					  
	
						Looking for Trouble and Finding It - Buying a Troubled Commercial Real Estate Loan [2010]mail

						
							How to review a portfolio of troubled commercial real estate loans, and what to look for.
						

					  
	
						Maybe We Don't Have To Worry About Clogging The Equity Of Redemption [2022]mail

						
							Commercial real estate finance lawyers often worry about the ancient doctrine that prohibits "clogging the equity of redemption." Should a dual collateral structure still create an issue? Case law might finally be catching up with modern deal structures.
						

					  
	
						Mezzanine Financing (PowerPoint Presentation) [1998]mail

						
							This bullet point presentation explains the business context of mezzanine financing, its variations, risks and advantages, and structure.
						

					  
	
						Mezzanine Lending, Post-Crash [2013]mail

						
							A mezzanine loan fills the gap between the equity borrowers are willing to risk and the first mortgage financing they're able to find. Joshua Stein tells the story of a seasoned mezzanine lender in the post-crash commercial real estate financing market.
						

					  
	
						Model Agreement for Letter of Credit in Place of Security Deposit (Lender-Controlled) [2001]mail

						
							When a tenant uses a letter of credit in place of a security deposit, this can create a complex 3-way relationship among tenant, landlord, and the landlord's mortgage lender.  This article explores that relationship, with a sample agreement that might govern it.
						

					  
	
						Model Ground Lease Criteria for CMBS and Other Lenders [2021]mail

						
							CMBS and other lenders want ground leases to contain certain provisions. Joshua Stein's Model Ground Lease Criteria summarize the expectations of the secondary market in simple and succinct language.
						

					  
	
						Model Intercreditor Agreement for A-B Loans [2007]mail

						
							When an originator breaks one loan into an A Loan and a B Loan, the relationship between the two can become rather complex.  This article explains why and how.  It also offers a model agreement that seeks to summarize normal industry expectations.
						

					  
	
						Model Opinion of Counsel [2016]mail

						
							A well-written opinion letter from borrower's counsel can give comfort to the lender as well as protect a reasonably careful opinion giver from risk. This article provides templates for a variety of common opinions of counsel for commercial loan closings.
						

					  
	
						More NYC Developers Tap Cheap EB-5 Capital [2013]mail

						
							The Real Deal magazine quoted Joshua Stein in an article about the federal EB-5 program to secure capital from foreign investors. Click anywhere on this paragraph to view the article.
						

					  
	
						Mortgage Loan Assignments - A Primer in Two Parts [1997]mail

						
							When a mortgage holder sells a mortgage, the transaction may raise more legal and practical issues than an outright sale of the underlying property. These articles address the issues of collateral and absolute assignments, how to administer the sale and purchase of large mortgage portfolios, and how to close mortgage loans with an eye toward future assignments.
						

					  
	
						Mortgage Loan Closings: (1) Break the Bottlenecks in the Paperwork Process; (2) Don't Wait Until the Last Minute [2001]mail

						
							This two-part article offers practical suggestions to control paperwork in mortgage loan closings and how to plan ahead, especially for multistate financings.
						

					  
	
						Much Ado About Mezzanine Lending [2014]mail

						
							Mezzanine lending is an essential component of modern deal structures, but guarantors can't be too careful. This article explains why the nonrecourse carveout guaranty is a dangerous tool that should be handled with great care.
						

					  
	
						Needless Disturbances: Do Nondisturbance Agreements Justify All the Time and Trouble? [2003]mail

						
							A critical analysis of how nondisturbance agreements work and some possibly simpler ways to deal with the same issues.
						

					  
	
						New Bank Capital Rules Could Hurt Developers [2016]mail

						
							Only time will tell how recent changes in federal bank capital regulations will affect commercial real estate development. This article examines the possible unintended consequences of new rules on minimum invested capital and "high volatility commercial real estate."
						

					  
	
						New York State Bar Association Model Nondisturbance Agreement and Report [1994]mail

						
							In 1994, Joshua Stein chaired a New York State Bar Association subcommittee that promulgated a model Subordination, Nondisturbance and Attornment Agreement (an "SNDA"), along with a report and commentary.
						

					  
	
						Not So  Fast! (The Mezzanine Loan Surprise) [2012]mail

						
							A mezzanine borrower in default might not realize how quickly the lender can take the collateral for its loan. Borrowers need to know what to expect after default, and how to avoid "strict foreclosure."
						

					  
	
						Nuggets of New York Commercial Mortgage Law and Practice - A to Z [2000]mail

						
							A miscellaneous collection of legal details that New York commercial mortgage lenders need to know.
						

					  
	
						One Reason Why Construction Loan Closings Are So Complicated [2013]mail

						
							Why are construction lien claimants sometimes called "the world's most pampered creditors"? This article shows how New York Lien Law creates gratuitous problems and issues for construction loans.
						

					  
	
						Q&A: Stein on Structuring and Closing Commercial Loans [2004]mail

						
							The ICSC Retail Lease Strategist asked Joshua Stein to identify some major problems areas in commercial loan closings.
						

					  
	
						Questions to Ask for Any Commercial Real Estate Acquisition or Financing: Expectations and Practices in New York [2001]mail

						
							What questions do investors need to ask before buying, investing in, or financing commercial real estate? This article discusses those questions as a starting point for due diligence.
						

					  
	
						Rating Agencies Should Rate Foreclosure Timelines [2021]mail

						
							When rating agencies review mortgage loans for CMBS, wouldn't it make sense to consider how long a foreclosure would take in the state where a property is located? Isn't a state's foreclosure timeline at least as important as many other data points the agencies check?
						

					  
	
						Retail Redevelopment Projects - The Lender's Special Risks and Concerns [1999]mail

						
							Lenders may think redevelopment projects are simple and low-risk loans worth making, but they need to consider some special issues.
						

					  
	
						Revisiting the 24 Defenses of the Guarantor -- 24 Years Later [2012]mail

						
							Careful drafting of a guaranty can best protect a lender against a guarantor's defenses. The co-authors respond to each of the 24 defenses identified 24 years earlier with updated drafting strategies and additional suggestions for negotiating and administering guaranties.
						

					  
	
						Secured Lenders And Their Counsel Can't Overlook Minor Details [2022]mail

						
							UCC-1 filings are easy to do right and a disaster if done wrong or not at all. A recent New York case shows how bad it can be.
						

					  
	
						Securitization of Commercial Mortgage Loans: Tips for originator's counsel to help assure safe passage [2006]mail

						
							Here are a few possible issues and problem areas for originator's counsel to think about when closing a loan destined for securitization.
						

					  
	
						Sponsor Rights In A Delaware Limited Liability Company - How Far Do They Go? [2020]mail

						
							How far do sponsor rights go in a Delaware limited liability company? Not far enough to allow the sponsor to change the economics of the deal for a passive investor.
						

					  
	
						Stein on New York Commercial Mortgage Transactions - Brochure Information [2006]mail

						
							LexisNexis Matthew Bender has released its brochure for STEIN ON NEW YORK COMMERCIAL MORTGAGE TRANSACTIONS.  The brochure summarizes the book and includes ordering information.  To see the brochure, click anywhere on this paragraph.
						

					  
	
						Subordinate Mortgage Financing - The Perils of the Senior Lender [1997]mail

						
							Why rating agencies hate second mortgages.
						

					  
	
						The Guarantor's Dilemma [2013]mail

						
							Carveout guarantors may have more to worry about than claims from co-investors. Read to see why in the world of nonrecourse carveout guaranties there's never a dull moment.
						

					  
	
						The Language of Commercial Real Estate Finance [2009]mail

						
							Many terms used regularly by commercial real estate practitioners cannot be found in law books or documents. This article offers definitions of terms and expressions that have evolved from common and often casual use.
						

					  
	
						The Next Next Big Thing In Real Estate Financing... Really [2016]mail

						
							A new system of finance demonstrates how technology can and will change commercial real estate finance. The entire loan syndication process can now take place online.
						

					  
	
						This Has Happened Before, and It Will Happen Again [2015]mail

						
							Lending and construction are back, but will lenders and developers make the same mistakes they made before the last meltdown? This article discusses what went wrong before the 2008 fiscal crisis, and why it can happen all over again.
						

					  
	
						Usury Chapter - Stein on NY Commercial Mortgage Transactions [2008]mail

						
							Joshua Stein summarized New York usury law in an article published by the New York State Bar Association in the early 1990's. That article was updated and became Chapter 2 of "Stein on New York Commercial Mortgage Transactions," published by LexisNexis and last updated in 2008.  To read that chapter, click anywhere on this paragraph.
						

					  
	
						When Relationships Fail [2014]mail

						
							Successful long-term business relationships don't just happen. Analyzing what went wrong in a promising match between a borrower and a lender shows how important it is to balance competing interests in a loan transaction.
						

					  
	
						Who Can Hold A Mortgage On A Ground Lease? [2020]mail

						
							Ground lease negotiators should revisit the definitions and standards for an "institution," as real estate funds and other non-banks originate more leasehold mortgages.
						

					  
	
						Who Cares About Clogging? [2018]mail

						
							Real estate finance lawyers continue to worry about the ancient doctrine against "clogging the equity of redemption," which serves as an example of what happens when case law and statutory law don't keep up with the times.
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